338 %5 M AR LRI 2R (FE2 R R Vol.33  No.5
2020 4£9 H Journal of Beijing University of Aeronautics and Astronautics( Social Sciences Edition)  September, 2020

DOI:10. 13766/]. bhsk. 1008-2204. 2020. 0359

Lo (RiEB)EH |
PERAE: P E(R )T 2020455 A28 BA, B A EE AR Y EE A AN, KEH ]
PR EERESER(RFR) U BEAE M T W E R 5. 2, EHF R4+
3%wa@a‘%,mﬁwm;@wﬁm\fﬁ;%%mmfz\w&M,M 990 %é@z%mz,wm
P AR 5 AJE A — AL B X 40 DU R R AL F DUR 3 s RO R U R (R R ) A A B R HPALE |
PatFABRIRIE WAL 5BR LA E, XEARHF(REB ML ATNERAEREAEES |
P, 3
i — R T (TS MR A E SR ) |

i ar o=t o= sr e = s 3= on e 3= o1 3= 1 3= 13— 1o 3= 1= 3= 1 3= 13— 1 3 —f ot 3= 13 —feor b= 13 —fe v 13— r s sr s r X

iR HE 0 I0F 7= e b X HR R A AY 52
——LLCR L L) 45 403,404,406 4% 1)
BV FH o 90

BN

(FMREMRKE HFK%, L 100083)

i OE: (RiE)F 403,404,406 £ 3tAkdf = 455 % B H o AP AAE T a9 0B X Z AR e K RA A
Bk %406 55 1 355 3 & (“HITM ALy AT AR ) T IRGE TR 3h R ARAT AR 2 3 S AT
AR, 5 403 45 2 5 ) Fo 404 AR AR IR R R IE A X T R AR T — AP AT xTAE R 2 BRI AR S 42
MERFD, TELEFL AL A RRA” B HL EFEEHEANT, b T(RER)F EFET
HALMLN YR EE RS AT, X FHE 403 5H 2 505 404 FZ ARG E A KA TR E i
SRF WM EHERAR S RAE, B3 FRITRARILH , e RZIEAS EF,H 403 55 2 5 a4
FERAER R IEAATE AL H 404 £THEF 403 55 2 5 &R AL E AL LRI
IPAH K, S5 F AT DEHITH, R TRIURB L NE LT B2 b ey AR F AT
Jo RAkG, B L E NS 403 55 2 H O MR @R (CLEITH I FRITR, TANREEH A7), didk
TR 404 K838 5 MK GE, B R 5 404 £ 0 ST I8 R AR AT R AR PR AT AUR FR 5 404 £l R
KB MATAL; R T AR B AR AT Sk EERUT; (RkR)

thE 4> %2 . DF521 MERARERD: A SEHRE :1008-2204(2020)05-0001-10

Influence of Transaction of Mortgaged Property on Hypothec.
Systematic Application of Article 403, 404, 406 Civil Code

WANG Qi

(School of Law, Beijing University of Aeronautics and Astronautics, Beijing 100083, China)

Abstract: Civil Code Articles 403, 404 and 406 introduce new regulations on the transfer of mortgaged property, so

their relationship needs to be clarified. Article 406, paragraph 1, sentence 3 should be limited to real estate mort-
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gage. In the field of chattel mortgage Article 403, sub-sentence 2, and Article 404 take the role as lex specials, each
of which provides a reason for the elimination of chattel mortgage. The former is the “burdenless acquisition by a bona
fide assignee”, while, the latter is the “rule of normal transaction”. Since the “rule of normal transaction” is
extended to fixed mortgage, there are highly complex conflicts between Article 403, sub-sentence 2 und Article 404.
These conflicts can only be resolved by distinguishing different types of cases. When the chattel mortgage is not regis-
tered, Article 403, sub-sentence 2 shall prevail as lex specialis if the assignee is in good faith. If the assignee is
malicious, then Article 404 applies in succession to Article 403, sub-sentence 2, so that the malicious assignee can
also claim the elimination of the mortgage. When the chattel mortgage has been registered, the central issue is whether
the registration content can cover the transacted specific subject. If not, the applicability of Article 404 should be

affirmed so that registration does not prevent the elimination of the mortgage under Article 404.

Keywords: hypothec; real estate mortgage; chattel mortgage; transaction of mortgaged property; bona fide acquisi-
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